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DETAILED ACTION 

Election/Restrictions 

1 . Restriction to one of the following inventions is required under 35 U.S.C. 121 : 

I. Claims 1,4-19, drawn to a tree stand, classified in class 47, subclass 
40.5. 

II. Claims 34 and 36, drawn to a method, classified in class 47, subclass 
42. 

The inventions are distinct, each from the other because of the following reasons: 

2. Inventions I and II are related as product and process of use. The inventions can 
be shown to be distinct if either or both of the following can be shown: (1 ) the process 
for using the product as claimed can be practiced with another materially different 
product or (2) the product as claimed can be used in a materially different process of 
using that product. See MPEP § 806.05(h). In the instant case, the product as claimed 
can be used in a materially different process of using that product such as a process 
that does not require the shaping of the tree trunk. 

3. Restriction for examination purposes as indicated is proper because all these 
inventions listed in this action are independent or distinct for the reasons given above 
and there would be a serious search and examination burden if restriction were not 
required because one or more of the following reasons apply: 

(a) the inventions have acquired a separate status in the art in view of their 
different classification; 
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(b) the inventions have acquired a separate status in the art due to their 

recognized divergent subject matter; 

(c) the inventions require a different field of search (for example, searching 

different classes/subclasses or electronic resources, or employing different 
search queries); 

(d) the prior art applicable to one invention would not likely be applicable to 

another invention; 

(e) the inventions are likely to raise different non-prior art issues under 35 U.S.C. 

101 and/or 35 U.S.C. 112, first paragraph. 

Applicant is advised that the reply to this requirement to be complete must 
include (i) an election of a invention to be examined even though the requirement 
may be traversed (37 CFR 1 .143) and (ii) identification of the claims encompassing 
the elected invention. 

The election of an invention may be made with or without traverse. To reserve a 
right to petition, the election must be made with traverse. If the reply does not distinctly 
and specifically point out supposed errors in the restriction requirement, the election 
shall be treated as an election without traverse. Traversal must be presented at the time 
of election in order to be considered timely. Failure to timely traverse the requirement 
will result in the loss of right to petition under 37 CFR 1 .144. If claims are added after 
the election, applicant must indicate which of these claims are readable on the elected 
invention. 
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If claims are added after the election, applicant must indicate which of these 
claims are readable upon the elected invention. 

Should applicant traverse on the ground that the inventions are not patentably 
distinct, applicant should submit evidence or identify such evidence now of record 
showing the inventions to be obvious variants or clearly admit on the record that this is 
the case. In either instance, if the examiner finds one of the inventions unpatentable 
over the prior art, the evidence or admission may be used in a rejection under 35 U.S.C. 
1 03(a) of the other invention. 

4. Furthermore, if Invention I is selected then a further election is required to the 
following patentably distinct species, please elect from one of these distinct species : 

Species 1: a tree stand as shown in Figures 1-3. 
Species 2: a tree stand as shown in Figures 4 and 5. 
Species 3: a tree stand as shown in Figure 6. 
Species 4: a tree stand as shown in Figures 7-11. 

5. The species are independent or distinct because claims to the different species 
recite the mutually exclusive characteristics of such species. In addition, these species 
are not obvious variants of each other based on the current record. 

Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for 
prosecution on the merits to which the claims shall be restricted if no generic claim is 
finally held to be allowable. Currently, it appears that there is no generic claim. 

There is an examination and search burden for these patentably distinct species 
due to their mutually exclusive characteristics. The species require a different field of 
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search (e.g., searching different classes/subclasses or electronic resources, or 
employing different search queries); and/or the prior art applicable to one species would 
not likely be applicable to another species; and/or the species are likely to raise different 
non-prior art issues under 35 U.S.C. 101 and/or 35 U.S. C. 112, first paragraph. 

Applicant is advised that the reply to this requirement to be complete must 
include (i) an election of a species to be examined even though the requirement 
may be traversed (37 CFR 1 .143) and (ii) identification of the claims encompassing 
the elected species, including any claims subsequently added. An argument that a 
claim is allowable or that all claims are generic is considered nonresponsive unless 
accompanied by an election. 

The election of the species may be made with or without traverse. To preserve a 
right to petition, the election must be made with traverse. If the reply does not distinctly 
and specifically point out supposed errors in the election of species requirement, the 
election shall be treated as an election without traverse. Traversal must be presented at 
the time of election in order to be considered timely. Failure to timely traverse the 
requirement will result in the loss of right to petition under 37 CFR 1 .144. If claims are 
added after the election, applicant must indicate which of these claims are readable on 
the elected species. 

Should applicant traverse on the ground that the species are not patentably 
distinct, applicant should submit evidence or identify such evidence now of record 
showing the species to be obvious variants or clearly admit on the record that this is the 
case. In either instance, if the examiner finds one of the species unpatentable over the 
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prior art, the evidence or admission may be used in a rejection under 35 U.S.C. 103(a) 
of the other species. 

Upon the allowance of a generic claim, applicant will be entitled to consideration 
of claims to additional species which depend from or otherwise require all the limitations 
of an allowable generic claim as provided by 37 CFR 1.141. 

6. During a telephone conversation with Attorney Goldhush on 5/1/08 a provisional 
election was made with traverse to prosecute the invention of Group I, Species 1 as 
directed to claims 1,4-6,15-19. Affirmation of this election must be made by applicant 
in replying to this Office action. Claims 7-14,34 and 36 have been withdrawn from 
further consideration by the examiner, 37 CFR 1 .142(b), as being drawn to a non- 
elected invention (note that the limitation as claimed in claims 7-14 are directed to either 
the non-elected Species 2 or Species 3 as stated in [0088], [0092], and [0093], 
respectively, of the instant specification). 

Drawings 

7. The drawings are objected to under 37 CFR 1 .83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the "veins" as claimed 
in claim 16 must be shown or the feature(s) canceled from the claim(s). No new matter 
should be entered. 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 



Application/Control Number: 10/565,758 Page 7 

Art Unit: 3644 

number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1.121(d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 

Claim Rejections - 35 USC §112 

8. The following is a quotation of the second paragraph of 35 U.S. C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

9. Claims 5, 16, and 17 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

In claim 5, the phrase "the cleared reservoir" lacks proper antecedent basis. 
In claims 16 and 17, there is no showing of "veins" in the elected Species 1 
(Figures 1-3); therefore, it is unclear what is being claimed. 

Claim Rejections - 35 USC § 102 

1 0. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 
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A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

11. Claims 1,4-6,15,18, and 19 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Graves (US5482245). 

For claim 1, Graves discloses a tree stand comprising a fluid reservoir (12; note 
that reservoir 12 is capable of being used to store fluid) about a tree retaining member 
(10) including tree gripping means (76), wherein the tree gripping means comprise at 
least one projection. 

For claim 4, Graves discloses the tree retaining member (10) is mounted within 
the fluid reservoir. 

For claim 5 (as best understood), Graves discloses the tree retaining member 
(10) does not substantially protrude from the cleared reservoir (12). 

For claim 6, Graves discloses wherein the fluid reservoir (12) comprises a 
cylindrical or frustoconical member being closed at one end thereof, and the tree 
retaining member (10) is connected to the closed end of the cylindrical or frustoconical 
member (see Figures 1 and 1 1 ). 

For claim 15, Graves discloses tree gripping means (76) comprising a plurality of 
projections (the end of member 76 where it protrudes inside member 70; see Figure 3) 
arranged on the interior surface of the tree retaining member (10). 

For claim 18, Graves discloses the projections include a sharp or pointed portion 
(the end of member 76 where it protrudes inside member 70; see Figure 3) arranged in 
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use to at least partially penetrate the trunk of a tree inserted into the tree retaining 
member. 

For claim 19, Graves discloses wherein the fluid reservoir (12) and tree retaining 
member (10) are in fluid communication (note that member 10 has a bottom member 80 
wherein the bottom member 80 includes three triangular openings on the circumference 
in which causes member 10 to be in fluid communication with reservoir 12 when 
member 10 is inserted within reservoir 12; see Figures 3 and 4). 

Claim Rejections - 35 USC § 103 

12. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

13. Claims 16 and 17 (as best understood) are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Graves in view of Yocca (US3987996). 

As described above, Graves teaches all the claimed invention except for the 
projections comprise veins running substantially axially with the tree retaining member. 

Yocca teaches that it is old and well known in the art of plant husbandry to use a 
projection means having veins (30) running substantially axially with the tree retaining 
member (10) so as to support and/or hold the trunk of the tree in an upright position 
within the tree retaining member. Because both Graves and Yocca teach the use of a 
projection means to support and/or hold the trunk of the tree in an upright position within 
the tree retaining member, it would have been obvious to one having ordinary skill in the 
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art to substitute the use of one projection means for another to achieve the predictable 
result of supporting and/or holding the trunk of the tree in an upright position within the 
tree retaining member (KSR International Co. v. Teleflex Inc., 127 S. Ct. 1727, 1739, 
1740, 82 USPQ2d 1385, 1395, 1396 (2007). 

For claim 17, Graves as modified by Yocca (emphasis on Yocca) further disclose 
the veins (30) are arranged to maintain a degree of separation between a tree trunk 
inserted into the tree stand, and portions of the interior surface of the tree retaining 
member. 

Conclusion 

14. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Trinh T. Nguyen whose telephone number is (571) 272- 
6906. The examiner can normally be reached on M-F (9:30 A.M to 6:00 P.M). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Mansen can be reached on (571) 272-6608. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Trinh T Nguyen/ 

Primary Examiner, Art Unit 3644 

5/9/08 



